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THREAT LEVEL MEDICAL NEGLIGENCE – THE CURIOUS CASE 

OF HOLLY FLAX 

Disclaimer: The following problem is based on a fictitious storyline, resemblance to any real life 

case is purely coincidental.  

1. Holly Flax is a lively, fit and healthy, 25-year-old woman. She is an animation professor at 

Dunder Mifflin College of Art and Designing, Goa. Goa gets very pleasant and scenic during 

the year-end, and that is the same time when the semester holidays of Dunder Mifflin College 

fall. Holly has always loved to spend those holidays in Goa. However, during the November 

2020 holidays, Holly decided to visit her parents in her hometown, Ooty, a scenic hill station 

in Tamil Nadu. It had been more than 2 years since she had visited her parents and spent 

quality time with them. She had made elaborate plans, to-do lists, and a fun itinerary for her 

visit to Ooty.  

2. On 02.11.2020, a pleasantly chilly morning, while Holly and her parents were out for a walk 

along the beautiful roads of the Western Ghats, a fast-going bike rider took a rash turn at the 

curve of the road and hit Holly. Her parents rushed her to ‘Vance Hospital’, the nearest 

hospital from the accident spot. She experienced immediate severe pain in her back and 

realized she was unable to move her feet, which felt numb and “tingly”. Dr. Kevin Malone 

was on duty while Holly was brought in. He attended to Holly on a high priority basis in the 

Emergency Room and upon examination, he suggested that she be immediately taken to a 

bigger hospital with better equipment and facilities. She was taken by helicopter to ‘Saber 

Hospital’ in Coimbatore, the nearest city to Ooty.  

3. Dr. AJ was the neurosurgeon on call. He was summoned to the emergency department upon 

Holly’s arrival. Hospital rules provided that Dr. AJ was required to respond within 20 

minutes of being summoned. Although Dr. AJ insisted that he did respond promptly and that 

he did perform a comprehensive examination and evaluation of Holly’s condition, other 

evidence showed that this was not true (Refer ‘Exhibit 1’). Dr. AJ examined her and advised 

her to take a MRI of the dorsal spine and the lumbar spine. The MRI showed that Holly had a 

burst fracture of the first vertebra in her lumbar spine (L1) and compression fractures in the 

thoracic spine (Refer ‘Exhibits 2 & 3’). Dr. AJ interpreted the MRI as showing 70 per cent 
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trans-section of the thoracic spine and concluded that prompt surgery to decompress and 

stabilize the spine at L1 was not necessary because the thoracic injury was such that it would 

have rendered Holly a paraplegic in any event. Dr. AJ did not operate until 04.11.2020.  

4. On 04.11.2020, the surgery was scheduled at 2:30 p.m. At 1:00 p.m. the attending nurse, 

Nurse Ryan handed over a form to Holly to obtain her signature (Refer ‘Exhibit 4’). She went 

in for surgery right when the clock struck 2:30 p.m.; Dr. AJ was leading the surgery with a 

team of 5 other doctors and nurses. The surgery went on for hours and at the end Dr. AJ 

walked out of the operation theatre exclaiming that the surgery was a complete success. 

Holly’s parents were very relieved to hear the news and thanked Dr. AJ and his team for 

saving their daughter. Once the anesthesia had worn off, Dr. AJ ran some procedural post-

operational tests. While the tests were being run, to everyone’s shock the surgery had 

resulted in an incomplete L1 injury progressing irreversibly, leaving Holly a paraplegic with 

bladder, bowel and sexual dysfunction.  

5. Dr. AJ ordered for some more scans and tests to investigate what went wrong. He reworked 

his diagnosis and re-ran the surgery procedure along with his team. They were sure about the 

diagnosis and the surgery they had performed. Dr. AJ advised for continuous physical and 

occupational therapy, along with the usage of assistive and adaptive devices. Holly undertook 

the prescribed therapies till February 2021, but no signs of improvement were observed.  

6. Holly decided to discontinue physical and occupational therapy stating that it was not helping 

and also that she did not trust Saber Hospital and Dr. AJ. On the day she last attended therapy 

she met the dean of Saber Hospital, Dr. Jo Bennett, had a conversation with her wherein she 

accused the hospital and Dr. AJ of medical negligence. Dr. AJ was called upon to join the 

conversation and he contended that there was no evidence that any negligence on his part 

caused Holly’s paraplegia. He said that he had consulted senior neuro-surgeons and experts, 

taken their opinion and advice on her case during the review after performing the surgery. All 

of them agreed that she would have been rendered paraplegic by an independent 

thoracic/cervical spinal injury regardless of the L1 injury. 

7. They moved back to Ooty and started taking treatment in ‘Bernard Ortho Care’. A year had 

passed by and yet there were no signs of improvement, frustrated with being in the paraplegic 

state, Holly and her parents decided to take more opinions and thus decided to consult Dr. 

Pam Beesley. She established that the thoracic spine was not transected and had not sustained 
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any injury which would have rendered Holly a paraplegic in the absence of the L1 injury. 

The L1 injury was not complete-that is, it had not caused a complete loss of sensation and 

movement from L1 down-when Holly arrived at the hospital. Holly still had feeling in her 

legs and lower abdomen and could move her legs, and prompt surgery would have resulted in 

at least partial return of sensation and motor function in her legs, as well as the return of 

bowel, bladder and sexual function. The delay in surgery resulted in the incomplete L1 injury 

progressing irreversibly, leaving Holly a paraplegic with bladder, bowel and sexual 

dysfunction.  

8. They further consulted Dr. MoseSchrute, a neuroradiologist. Dr. Mose asked them to repeat 

the scans and MRIs so as to make a comparative review. He studied all of Holly’s medical 

records and the reports. Dr. Mose testified that when Holly left Saber Hospital and was 

transferred to a hospital in Ooty, the level of her injury was L1, meaning that she had no 

sensory or motor function below that level. Dr. Mose confirmed that Holly’s medical records 

showed that in the accident on 02.11.2020, she also sustained a fracture at T4, one which was 

not clinically significant. While Holly was being treated at hospitals in Ooty her deficit was 

changing and was ascending above L1 eventually reaching up to C7, C8 or T1. There was 

also swelling of the spinal cord from C6 down to T5. Dr. Mose opined that the swelling 

showed a spinal cord infarct. He explained that an infarct results when insufficient blood and 

oxygen reach tissues. The spinal cord was normal size below T5, and the main area of 

swelling was in the upper thoracic area of T2 to T5. He believed that some of the arteries that 

supply the spinal cord at that level were damaged in the accident.  

9. After the transfer to Ooty, Holly suffered complications. Her hemoglobin was very low, she 

had a fever and she also had hypotension, or low blood pressure. All of those complications 

exacerbated the low blood and oxygen supply to the damaged thoracic vertebrae, resulting in 

infarction at the T1 level. The result of the infarct was that the spinal tissue degenerated and 

died, resulting in an irreversibly atrophied spinal cord. If atrophy is total, there is no function.  

10. A MRI done on 12.02.2022, a little more than one year after Holly’s accident, showed severe 

cord atrophy at C7, T1. It also showed severe atrophy in the lower thoracic spine, just above 

L1. Dr. Mose clarified that the entire spinal cord between T1 and L1 was abnormal and had 

no function. He stated that the atrophy at T1 was not caused by the accident. Rather, it 

resulted from the complications which arose several weeks after the accident. If Holly had 
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had a contusion at T1 resulting from the accident, she would have had problems below that 

level before the second or third week of her hospitalization at Bernard, when those 

complications arose.  

11. Dr. Mose further observed that atrophy at T1, C7 would not affect Holly’s use of her arms 

because the nerves which supply the arms come from elsewhere. The T1, C7 injury would 

affect only muscles on the side of the hand and the little finger. He opined that because the 

infarct and resulting cord atrophy at T1 resulted in a lack of sensory and motor function 

below that level, Holly would have been left paraplegic even if the L1 injury had not 

occurred. 

12. Holly was however convinced that Saber Hospital and Dr. AJ were the ones to be blamed for 

the damage caused to her body. They were negligent in making their diagnosis and also while 

performing the surgery. The consequences of this were not only of physical nature but also 

impacted her mental health severely.  

13. Aggrieved by this Holly approached one Advocate Michael Scott, who has advised her to 

address and settle her concerns via Mediation-Arbitration. TNNLU Mediation and 

Arbitration Centre was chosen to take up the said Mediation-Arbitration on 22.04.2022. 

Further, there was a Mediation-Arbitration Agreement signed (Refer ‘Exhibit 5’) on 

15.03.2022 and an arbitrator was appointed by the parties on 28.03.2022. However, on 

15.04.2022 Holly came to know that the arbitrator chosen for the present Arbitration had 

already been appointed as an arbitrator on two other occasions by the Hospital for different 

arbitrations on 22.08.2020 and 15.09.2021. Holly considered this as a concern that gave rise 

to justifiable doubts as to the independence and impartiality of the Arbitrator and hence 

challenged the appointment of the arbitrator. 

A big thank you to the drafting committee!  

This problem has been drafted by Ms. Mrinali Dave [4th Year, B.A. LL.B. (Hons.)], Ms. Aparna 

Padmakavi [4th Year, B.Com. LL.B. (Hons.)], Mr. Sachin Rahul [4th Year, B.Com. LL.B. 

(Hons.)], Ms. Nivedidha M.A. [2nd Year, B.A. LL.B. Hons.] with the guidance and support of 

Ms. Mrinmoyee Mukherjee (Asst. Professor of Law & Faculty-In-Charge, ADRC) and Ms. 

Malini Elumalai (Asst. Professor of Law, Faculty In-Charge, Centre for ADR), all of TNNLU. 

A special thanks to Dr. Nidhi for her inputs from a medical perspective.  
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EXHIBIT 1 

SABER HOSPITAL 

DATE SUMMON AND 
ATTENDANCE LOG 

02.11.2020 
3:00 P.M. (Nurse Ryan to Dr. AJ)    

 
4:45 P.M. (Dr. AJ)    

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

PATIENT’SIDENTIFICATI
ON(Fortypedorwrittenentri
esgive:Name-
last,first,middle;grade;rank
;rate;hospitalormedicalfacil
ity) 

 
(Continue on reverse side) 

 

REGISTERNO. SH2564789 WARDNO. ER 2 

 

SUMMONNOTES 

Medical Record 
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EXHIBIT 2 
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EXHIBIT 3 
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EXHIBIT 4 

SABER HOSPITAL 
 

General Consent for Medical/Surgical Procedures/Interventions 

 
I, Holly Flax, aged 25 years, acknowledge that I am admitting/submitting myself to the Saber 

Hospital for all necessary treatment, under the care and supervision of Dr. AJ. 

I have been advised to read, understand and consider this consent for spine surgery in a language 

I understand. I have been given the opportunity to ask for clarifications as I read and understand 

each section. I shall place my signature at the end to indicate that I have understood and accepted 

the same. I fully understand my spine problem and the spine surgery is being performed with the 

aim of improving my condition. I authorize my surgeon, his associates and assistants – “the 

surgical team” to perform my surgery.  

I hereby also consent and agree to the performance of spine surgery upon myself by Dr. AJ. I 

understand that “the surgical team” may be able to comprehensively evaluate the problem within 

my spine during the surgical procedure. I consent to the alternate/ modified surgical procedure 

that the surgical team may decide to perform instead of originally planned procedure. I 

understand that medical and non-medical personnel may be present to observe, assist or facilitate 

the surgery. I also consent to their attendance and participation. 

Thefollowinghavebeenexplainedtomeabouttheprocedure/intervention/anesthesia: 

a) Its purpose and nature. 

b) The potential benefits and risks. 

c) The likely result if I do not have the recommended procedure/intervention. 

d) The available alternative treatments and their benefits and risks. 

I have also completely understood the possible complications of spine surgery which may result 

in immediate or delayed consequences. These are not limited to:  

a) Risk of anesthesia (also consented separately) including drug reactions, prolonged ICU stay 

and risk to life as there are chances of Pulmonary Embolism, Cardiac arrest, Anaphylaxis. 

b) Risk of wound discharge/ infection post-operatively which may need multiple dressings or 
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multiple debridements and long-term antibiotic therapy. I understand the risks and 

consequences associated with them including increased cost of stay and side effects of long-

term infection and/or antibiotic therapy. 

c) Risk of appearance of new neurological symptoms like numbness, weakness in limbs/ whole 

body that may or may not recover. These may include the loss of bladder (urinary) and bowel 

control, sexual dysfunction (loss of erection, retrograde ejaculation, genital numbness, failure 

to achieve orgasm etc.). 

d) I understand there still may be neurological injury resulting in complete or partial paralysis, 

numbness, burning, paraesthesia with or without the use of neurophysiological spinal cord 

monitoring. 

e) Risk of excessive blood loss requiring single or multiple transfusions of blood and and/ or its 

products. I also understand the risk of transmission of diseases by transfusing blood. Even 

though the screening tests may be negative, but still, it doesn’t eliminate the risk of 

transmission of same/ other diseases. 

f) I understand that healing of the graft and fusion (union of two bones) is a biological process 

and depends upon the healing capacity of my body. There may be failure to achieve fusion 

despite best of efforts. This may result in implant failure and I may have to go subsequent 

revision surgeries which may or may not lead to fusion A successful fusion is aimed to 

reduce movement between the intended “fusion segments/ spinal levels” and without a fusion 

taking place the implants cannot hold the bones permanently. A successful fusion on the 

other hand may result in excessive loading of the other spinal levels adjacent or remote from 

the fusion area and therefore may go into accelerated degeneration causing pain and 

sometimes need for revision surgery or extension of fusion. This is more common in diseases 

causing muscle imbalance like Parkinsonism and other diseases like osteoporosis I have been 

informed that during surgery it may be required to harvest bones from various part of my 

body like iliac crest. I have also been informed that the persistent pain at the donor bone area 

may or may not recover. There may be a fracture at the donor site needing to operate and fix 

the fracture. In addition, there may be numbness, tingling persistent pain and visceral, 

vascular and neural damage at the operative site. 

g) I have been informed about the use of various orthotic devices that I need to wear as an 

immobilization device for a prescribed period after my surgery. I understand the restrictions 
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that may be there post operatively for a short period of time/ permanent like sitting on floor, 

using western toilet and modification of activities of daily living. I consent to follow the post-

operative regime which is very essential for my recovery. 

h) I further agree for periodic follow-up as requested by the Doctors and will continue to inform 

them of my progress with X-rays taken periodically.  

i) I have been explained regarding recurrence of symptoms after surgery. This may occur 

immediately after surgery or in future. 

I am aware that there may be other risks or complications not discussed that may occur. I also 

understand that during the course of the proposed procedure, unforeseen conditions may be 

revealed requiring the performance of additional procedures, and I authorize such procedures to 

be performed. I acknowledge that no guarantees or promises have been made to me concerning 

the results of this procedure or any treatment that may be required as a result of this procedure. 

I understand what has been discussed with me as well as the contents of this form. I have been 

given the opportunity to ask questions and have received satisfactory answers. If you have not 

had all of your questions answered to your satisfaction, do not sign this form. 

Ivoluntarilyconsenttotheperformanceoftheprocedure/intervention/anesthesia (if any) described 

above by my clinician or those who work with him/her. 

I hereby release Saber Hospital, the attending doctors and my surgeons from any liability 

whatsoever for any untoward of unfavorable consequence or results that may arise out of, 

or in the course of my treatment (including surgery and anesthesia). The above has been 

explained to me and I have fully understood the same. I am signing this consent by my 

own free will and in a fully alert state of mind. 

Patient Signature                                                             Date 

                                                                                                                     

Physician Signature                                                                                   Date  

04.11.2020 

04.11.2020 
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EXHIBIT 5 

MEDIATION - ARBITRATION AGREEMENT 

This Mediation-Arbitration Agreement (MED-ARB) made on 15th March 2022 between Saber 

Hospital representing its employee Dr. AJ and Holly hereinafter referred to as the "Parties". The 

parties, with the advice of counsel, have agreed to submit their dispute(s) to Mediation-

Arbitration, and this Agreement is intended to memorialize and supplement that agreement and 

provide the details of their submission to mediation-arbitration.  

Article 1: Agreement to Mediate-Arbitrate - It is understood that the dispute that has arisen 

out of or in connection with the medical services rendered by Dr. AJ and Saber Hospital, that is 

whether such medical services rendered were improper, negligent, or incompetent will be 

determined by submission to resolution through Mediation followed by Arbitration in 

accordance with current TNNLU Med-Arb Rules of 2022 and as per the Arbitration & 

Conciliation Act, 1996. Both parties to this agreement, by entering into it, are giving up their 

rights to have any such dispute decided by a court of law, and instead are accepting the use of 

mediation-arbitration as the method of dispute resolution. 

Article 2: All claims must be Mediated-Arbitrated - It is the intention of the parties that this 

agreement bind all parties whose claims may arise out of or related to treatment or service 

provided by the physician including any spouse or heirs of the patient and any children, at the 

time of the occurrence giving rise to any claim. All claims for monetary damages must be 

arbitrated including, without limitation, claims for loss of consortium, wrongful death, emotional 

distress or punitive damages.  

Article 3: Appointment of Mediators / Arbitrators - Mediators will be appointed as per 

TNNLU Mediation and Arbitration Centre and the TNNLU Med-Arb Rules of 2022by mutual 

consent of the parties. Each party shall appoint one arbitrator, after which both the arbitrators 

shall appoint the presiding arbitrator. The appointment of the arbitrator is in accordance with the 

Arbitration and Conciliation Act, 1996 of India.  

Article 4: Procedures and Applicable law - The seat of the mediation-arbitration shall be 

Tamil Nadu National Law University, Tiruchirappalli. It is anticipated that during sessions, the 
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parties may be required by the mediator / arbitrator any information necessary in order for 

him/her to perform the services. It shall be necessary for the parties to timely provide such copies 

of documents and briefs dealing with the issues and such other items as specifically identified 

from time to time. 

Article 5: Confidentiality - All communications, negotiations or settlement discussions by and 

between the parties in the course of a mediation/arbitration or a consultation shall remain 

confidential. 

The Parties further agree that they will faithfully observe this agreement and the rules, that they 

will abide by and perform any award rendered by the arbitrator(s), and that a judgment of any 

court having jurisdiction may be entered on the award. 

If any provision if this arbitration agreement is held invalid of unenforceable, the remaining 

provisions shall remain in full force and shall not be affected by the invalidity of any other 

provision. 

I understand that I have the right to receive a copy of this arbitration agreement. By my signature 

below, I acknowledge that I have received a copy. 

Notice: By signing this agreement you are agreeing to submit the present issue relating to 

medical negligence to be decided by neutral mediation-arbitration and you are giving up 

your right to a court trial. See Article 1 of this contract. 

 

 

 

 

Holly Flax 

(15-03-2022) 
 

Dr. Jo Bennett 

Dean and Chief Doctor, Saber 

(Authorized Representative of 

Saber Hospital)  

 

 

Claimant 
Respondent  


